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 Due to the COVID-19 pandemic the 87th Texas Legislative Session began under a cloud of uncertainty.  
When the Session convened in January there was confusion and inconsistency in how the House and Senate would 
conduct their business and what COVID-related protocols would be required.  Expectations for the Session were 
generally modest given the initial procedural constraints and uncertainty as to the impact of the pandemic on the 
economy and the projected revenues that would be available to fund the state budget.  It seemed likely that the 
breadth of issues to be considered during the Session would be limited. 

 With respect to transportation, there was no reason to believe that any major policy issues would be 
addressed, such as new revenue sources or re-authorization of public-private partnerships.  The impacts of COVID-
19 had been felt during the interim, where the Senate Transportation Committee was not able to conduct any interim 
hearings and did not issue a report on interim charges.  The House Transportation Committee was only able to 
conduct one in-person hearing on its interim charges before COVID-19 protocols precluded “live” proceedings.  The 
House committee conducted the remainder of its work by inviting written submissions (without any further live 
hearings), and issued its Report on Interim Charges1 based on that input.  Funding the State’s transportation 
infrastructure needs was one of the primary issues addressed in the report, and one of the key findings was that 
the State continues to fall significantly short on needed funding, particularly when factoring in the needs associated 
with megaprojects like I-35 in Central Texas and improvements to I-45 /I-69 in Houston.2  The Report noted that: 

 “…pre-COVID-19, the shortfall in transportation investment for 2021 is $7.2 billion, increasing 
about $1.8% each year due to inflation.  Between 2019 and 2030, Texas will underfund 
transportation by $111 billion – averaging $9.3 billion per year.” 3   

These figures are striking, and are likely to increase even more given the unprecedented growth the State is 
experiencing.  While there were two noteworthy funding-related initiatives that advanced this Session (see below), 
more will clearly be needed to avoid falling further behind in the State’s efforts to sustain, much less grow, its 
transportation infrastructure. 

 In mid-February, and just as the Legislature was seeming to adapt to conducting a limited amount of 
business in a COVID environment, things got even more complicated as a result of Winter Storm Uri.  The storm 
began on February 13th and exposed major vulnerabilities in the Texas power grid.  The storm resulted in prolonged 
power outages throughout the state, hundreds of deaths, and billions of dollars in damages.  The failures in grid 
operations placed the Electric Reliability Council of Texas and the Public Utility Commission of Texas in the 
Legislature’s crosshairs.  Investigations of the actions of both entities and the financial ramifications for consumers 
and market participants became a major focus of the Legislature and the subject of some significant disagreement 
among House and Senate leadership and the Governor’s office, particularly as to the “repricing” of wholesale energy 
that was sold during the crisis.        

 With the exception of work on the budget and the winter storm issues, activity in the Capitol was relatively 
slow through March.  However, as the rollout of vaccines accelerated (particularly in April and May), the pace 
increased.  Previously established protocols were relaxed for hearings and other activity in the Capitol, and hearings 
were held more frequently and with longer agendas than in previous weeks.  Certain more divisive issues, such as 

                                                 
1 The House Transportation Committee, Interim Report to the 87th Legislature (Dec. 2020), available at 
https://house.texas.gov/_media/pdf/committees/reports/86interim/Transportation-Committee-Interim-Report-2020.pdf.  
2 Id. at p. 25. 
3 Id. 

https://www.lockelord.com/professionals/c/cassidy-c-brian
http://www.lockelord.com/professionals/o/oreilly-brian-l
https://house.texas.gov/_media/pdf/committees/reports/86interim/Transportation-Committee-Interim-Report-2020.pdf
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election integrity, constitutional carry, “fetal heartbeat” limitations, and transgender issues began to be pursued in 
earnest.  Consideration of transportation bills accelerated as well - during the period between the first week of April 
and the middle of May the House Transportation Committee held 9 hearings and considered 105 bills, and the 
Senate Transportation Committee held 7 hearings and considered 90 bills. 

 Many of the transportation bills that became law deal with operational issues for transportation entities, 
such as contracting and procurement requirements, toll operations, eminent domain procedures, etc.  In addition, 
one Joint Resolution (HJR 99) and one bill (HB 2219) were passed which have the potential to provide additional 
project funding opportunities.    

 HJR 99 

 HJR 99 was sponsored by House Transportation Committee Chair Terry Canales and Senate 
Transportation Committee Chair Robert Nichols.  It carries forward one of the recommendations contained in the 
House Interim Report, which recognized the limited utility of transportation reinvestment zones (“TRZs”) due to 
issues impacting a county’s ability to create such zones.   HJR 99 authorizes an item to be placed before the voters 
in November that would give counties the same constitutional authority to engage in tax increment financing that 
cities currently have, subject to certain limitations. 

 This is important for transportation projects because it will significantly expand the potential for use of 
transportation reinvestment zones (“TRZs”) by counties.  TRZs were first authorized in 20074, and have evolved 
over several legislative sessions.  In essence, a TRZ allows a city or county to designate an area around a 
transportation project and to capture all or part of the incremental sales or ad valorem tax revenue that is generated 
within the zone for use in funding the project.  In that way, the growth that results from the development of the 
project helps to pay for the project itself.  A TRZ does not require a tax increase; it is merely a specific dedication 
of incremental tax revenues that may be generated from growth resulting from the development of a project. 

 Initially, it was believed that either a city or a county could form a TRZ, but that only a city could engage in 
tax increment financing (i.e., issue debt secured by the tax increment to raise funds for a project more quickly).  
Counties were left to use TRZ revenues to fund projects as the revenues became available on an annual basis.  
However, in 2015 an attorney general opinion was issued which indicated that the mere formation by a county of a 
TRZ to collect a tax increment to be used on a “pay-as-you-go” basis would likely be considered unconstitutional.5  
The reasoning generally related to the fact that counties did not have the same constitutional authority as cities to 
engage in tax increment financing.6   HJR 99 therefore not only authorizes counties to engage in tax increment 
financing (provided the required enabling legislation is in place), it paves the way for counties to use TRZs and 
other tools for capturing funds for project purposes.  Note that unlike the authorization granted to cities, HJR 99 
restricts counties to using a maximum of 65% of a tax increment to secure county-issued bonds, and does not allow 
any county-issued bond proceeds to be used for toll roads.  However, those restrictions are limited to county-issued 
bonds and bond proceeds; they do not restrict the ability to use up to 100% of an increment to support a project or 
to assign the entire increment to another entity (e.g., a regional mobility authority (“RMA”)7) to use in connection 
with project funding needs. 

 A similar constitutional initiative was pursued in 20118, but the item failed when placed before the voters.  
HJR 99 should have better prospects for passage, as there is an increased awareness of the importance of the 
tool, funding needs across the state are becoming more acute, and the ballot language is clearer and less likely to 
be confused as authorizing an increase in taxes.     

 HB 2219 

 HB 2219 was also sponsored by Chairmen Canales and Nichols, and it relates to the Texas Mobility Fund 
(“TMF”).  The TMF was created pursuant to a constitutional amendment passed by voters in 2001.  It authorized 

                                                 
4 See Tex. SB 1266, 80th Leg., R.S. (2007). 
5 Tex. Att’y Gen. Op. No. KP-0004 (2015). 
6 In general, constitutional provisions related to equal and uniform taxation (art. VIII, sec. 1(a)) require that all ad valorem taxes 
paid by property owners in a county go toward the general support of the county.  However, explicit constitutional authority to 
engage in tax increment financing provides authorization to utilize a tax increment from a zone to benefit only the property within 
that zone.  By providing tax increment financing authority for counties (by amending art. VIII, sec. 1-g(b)) in HJR 99 (if passed), 
the use of a TRZ or other zone by a county should be permissible just as it is for cities.    
7 See Tex. Transp. Code § 370.303(b)(2)(B). 
8 See Tex. HJR 63, 82nd Leg., R.S. (2011). 
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the Texas Transportation Commission to issue bonds secured by revenues deposited into the fund.  Proceeds could 
be used for various types of transportation projects, and the ability to issue debt allowed for more transportation 
funds to become available.  In essence, the TMF was intended to serve as a revolving fund to provide a method of 
financing for the construction of state highways and other public transportation projects, including publicly-owned 
toll roads. 

 However, in 2015 the Legislature repealed the enabling legislation authorizing the issuance of bonds 
secured by the TMF (except for refunding bonds related to then-existing debt).9  At the time of the repeal more than 
$7 billion in TMF bonds had been issued to support transportation projects.  HB 2219 re-authorizes the ability to 
issue TMF bonds, although it carries a restriction that the bond proceeds cannot be used for toll roads and that 
bonds cannot be issued in an amount that exceeds 60% of the principal amount of bonds outstanding on May 1, 
2021.  

 According to a fiscal note for HB 2219 issued by the Legislative Budget Board, TxDOT projects that it could 
issue $1.5 billion in TMF bonds in FY 2022, and another $1.5 billion in FY 2024. That means there is the potential 
for another $3 billion in transportation funding over the next three fiscal years.  The bill was signed by Governor 
Abbott on June 18th and has immediate effect.     

 Both HJR 99 (if approved by the voters) and HB 2219 provide opportunities for increases in transportation 
funding options, without raising new revenues.  Both carry a restriction against using bond proceeds for toll roads, 
although the restriction in HJR 99 is fairly limited in scope. While these are noteworthy tools, much more will be 
needed to address a funding shortfall of $7.2 billion per year (and growing).   Further, the continued efforts to restrict 
sources of funding that can be used to support publicly owned toll roads will continue to undermine a tool that 
various regions of the State have successfully used to help address needs at a local level.   Ironically the anti-toll 
sentiment seen in past sessions was relatively non-existent, with only a handful of bills filed that would have 
negatively impacted tolling entities.  Yet the amendments to HJR 99 and HB 2219 purporting to restrict the use of 
funds for toll roads were adopted pursuant to Senate floor amendments in the final days of the Session and were 
never vetted in a public hearing.  There was no indication that there was widespread opposition to tolling, but these 
restrictions nevertheless found their way into legislation. 

 Details about HJR 99 and HB 2219 are covered in Appendix “A”.  Other bills of interest are addressed in 
the appendices as well.  Overall, it was a modest Session for transportation, which is probably not surprising given 
the outside forces impacting the Session and the absence of a critical focus on the still-significant funding deficit.  
Hopefully, that focus can return in future legislative sessions.  Otherwise, a State that prides itself on a business 
friendly environment will risk being viewed as having an inferior transportation network. 

 
APPENDICES 
 
Appendix “A” Transportation Funding Legislation 
Appendix “B” Toll Operations Legislation 
Appendix “C” Contracting and Procurement Legislation 
Appendix “D” Open Government & Oversight Legislation 
Appendix “E” Eminent Domain Legislation 
Appendix “F” Emerging Mobility Technologies  
Appendix “G” Border-Related Transportation Legislation 
Appendix “H” Other Legislation of Interest 
 
  

                                                 
9 See Tex. HB 122, 84th Leg., R.S. (2015). 



 
87th Regular Legislative Session  lockelord.com | 4 

The foregoing and the attached appendices are intended only to be a summary of the results of the 87th Regular 
Legislative Session. Interested parties should consult the text of specific legislation concerning the scope and 
application of new laws, changes to laws, and provisions of previously enacted laws. Transportation Legislation 
Overviews from prior legislative sessions may be viewed here. 
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C. Brian Cassidy 
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Appendix “A” 
Transportation Funding Legislation 

 

 HJR 99 (Canales/Nichols) (Constitutional Amendment Election: November 2, 2021) – HJR 99 authorizes 
submission to the voters of a proposed constitutional amendment that, if passed, will provide counties the 
constitutional authority to engage in tax increment financing (e.g., Transportation Reinvestment Zones 
(“TRZs”) or Tax Increment Reinvestment Zones (“TIRZs”)) to fund the development or redevelopment of 
transportation or infrastructure in undeveloped, underdeveloped, or blighted areas.   

• This authority is limited in two respects in that a county that has issued tax increment bonds cannot:  

o (1) dedicate more than 65% of the tax increment generated each year to repayment of the 
bonds; and  

o (2) use the bond proceeds to finance costs of the development or operation of a toll road. 

• Counties will be able to use all or a portion of tax increment revenues generated within a TRZ or TIRZ 
to fund projects on a pay-as-you go basis (i.e., the 65% limitation would not apply under a pay-as-you 
go scenario since it would not involve the issuance of tax increment bonds by the county). 

• The restriction on using county-issued bond proceeds for a toll project does not preclude the use of 
TRZ or TIRZ revenues for a toll project.  The restriction only applies to the use by a county of bond 
proceeds for a toll project.   

• Counties will also be able to partner with public or private entities and pledge or assign all or a portion 
of tax increment revenues for use in infrastructure development.10 

 HB 2219 (Canales/Nichols) (Effective date: June 18, 2021) – In 2001, voters approved a constitutional 
amendment authorizing the creation of the Texas Mobility Fund (“TMF”) and the Texas Transportation 
Commission was authorized to issue debt supported by the TMF to finance the development and construction 
of roads on the state highway system, publicly owned toll roads, and other public transportation projects. The 
TMF was one of the more flexible sources of money available for use by TxDOT.  However, in 2015 the 
legislature prohibited further issuances of debt from the TMF.11   

• HB 2219 allows for the further issuance of debt, but only until January 1, 2027.  

• A restriction was put in place on the aggregate principal amount of obligations that may be issued under 
the TMF, after May 31, 2021, and before January 1, 2027, other than refunding obligations, to an 
amount not exceed 60% of the outstanding principal amount of TMF bonds existing on May 1, 2021.   

• The bill removed the term “publicly owned toll roads” from the section describing the purposes for which 
TMF debt may be issued. 

 

 

                                                 
10 See Tex. Transp. Code § 222.107(h-2); Tax Code § 311.010(b). 
11 See Tex. HB 122, 84th Leg., R.S. (2015). 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HJR0099
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB02219
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 HB 1698 (Raney/Schwertner) (Effective date: September 1, 2021) – The Transportation Code permits the 
Commissioners Courts of certain bracketed counties (Bexar, Cameron, Hidalgo, El Paso, and Webb) to adopt 
an order implementing an optional $10 vehicle registration fee.12  Two counties (Cameron and Webb) may 
increase the additional fee to an amount that does not exceed $20 if approved by a majority of the qualified 
voters of the county. 

• HB 1698 adds Brazos County to the list of counties eligible to implement the optional $10 vehicle 
registration fee.   

• As opposed to the other five counties eligible to implement the fee by order of its Commissioners Court, 
the fee provided for under HB 1698 must be approved by a majority of the qualified voters of Brazos 
County. 

• The bill did not provide for Brazos County to be eligible to increase the additional fee to an amount that 
does not exceed $20. 

 HB 2223 (Canales/Nichols) (Effective date: June 4, 2021) – HB 2223 requires TxDOT, in consultation with 
TTI, The University of Texas Center for Transportation Research, and transportation industry representatives, 
to conduct a study on the impact on the roads and bridges by motor vehicles classified as (1) passenger 
vehicles; (2) commercial motor vehicles; and (3) oversize or overweight vehicles.   

• The study will recommend changes to existing tax or fee structures to ensure that vehicles of each 
classification contribute revenue to fund the construction and maintenance of the roads and bridges in 
an amount at least equal to the financial impact of the vehicles of that classification on those roads and 
bridges. 

• TxDOT must submit a report to the governor, the lieutenant governor, and the legislature on the findings 
of the study no later than December 1, 2022. 

 SB 1727 (Nichols/Ashby) (Effective date: June 7, 2021) – SB 1727 prohibits Harris County from creating a 
local government corporation (LGC) to develop, construct, operate, manage, or finance a toll project or system. 
This was an apparent response to reported efforts by Harris County to use funds generated by HCTRA for flood 
control and other purposes indirectly related to transportation.  

• The bill prohibits any existing LGC created by Harris County from undertaking any new bonds, notes, 
or other obligations or extending the terms of any existing bonds, notes or other obligations or entering 
into any new contracts or extending the terms of any existing contracts. 

• Any existing LGC created by Harris County must be dissolved when all bonds, notes, and other 
obligations and contracts of the LGC have been satisfied. 

• The use of revenue earned by such an LGC is limited to paying the costs of a turnpike project, or for a 
road, street, or highway project. 

 

                                                 
12 See Tex. Transp. Code § 502.402. 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB01698
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB02223
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB01727
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Appendix “B” 
Toll Operations Legislation 

 

 

 HB 1116 (Thompson/Alvarado) (Effective date: May 15, 2021) – HB 1116 provides that a toll collected 
pursuant to an agreement for tolling services with a toll project entity other than TxDOT is governed by the fee 
and fine structure of the entity issuing the initial toll invoice.  This was primarily intended to address the SH 288 
concession comprehensive development agreement for which the Harris County Toll Road Authority (“HCTRA”) 
is providing tolling services for the developer, Blueridge Transportation Group. 

 HB 2048 (Krause/Powell) (Effective date: September 1, 2021) –The Move Over/Slow Down law requires 
motorists to move out of the lane closest to a protected vehicle when possible or reduce their speed to 20 mph 
below the posted limit.13  The list of protected vehicles includes emergency vehicles, TxDOT vehicles, tow 
trucks, utility services vehicles, and solid waste collection trucks.14 

• HB 2048 expands the types of vehicles subject to the Move Over/Slow Down law to include protections 
for a vehicle operated by or pursuant to a contract with a toll project entity (i.e., TxDOT, RMAs, 
regional toll authorities, and county toll road authorities).  

 SB 15 (Nichols/P. King) (Effective date: June 18, 2021) – SB 15, referred to as “the Texas Consumer Privacy 
Act Phase I”, addresses privacy protections for certain personal information collected by governmental entities.  
Of importance to toll project entities, the bill revises various provisions in the Motor Vehicle Records Disclosure 
Act related to access of motor vehicle records. 

• SB 15 provides that personal information obtained by an agency in connection with a motor vehicle 
record must be disclosed to a requestor who is the subject of the information. 

• The statutory authorization which toll project entities have historically relied on to access motor vehicle 
records for the purpose of sending a notice of nonpayment of a toll to the registered owner of the vehicle 
remains unchanged.15 

• The bill authorizes the use of personal information in connection with the operation of a toll facility or 
other type of transportation project, as the term is defined in Chapter 370 of the Transportation Code; 

• SB 15 provides for certain requirements that must be included in a contract under which an agency 
provides a requestor access to personal information in motor vehicle records in bulk, including: 

o a requirement that the requestor post a performance bond in an amount of not more than $1 
million; 

o a requirement that the requestor provide proof of general liability and cyber-threat insurance 
coverage in an amount specified by the contracting agency that is at least $3 million and 
reasonably related to the risks associated with unauthorized access and use of the records; 

                                                 
13 See Tex. Transp. Code § 545.157(b). 
14 See id. at § 545.157(a). 
15 See id. at § 730.007(a)(2)(A) (An early version of SB 15 removed this authorization, as well as the provisions under which 
many other types of entities relied on the access motor vehicle records.) 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB01116
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB02048
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB00015
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o a requirement that if a requestor experiences a breach of system security that includes 
information from the motor vehicle records, the requestor must notify the agency of the breach 
not later than 48 hours after the discovery of the breach;  

o a requirement that the requestor include in each contract with a third party that receives the 
personal information from the requestor that the third party must comply with federal and state 
laws regarding the records;  

o a requirement that the requestor and any third party receiving the personal information from 
the requestor protect the personal information with appropriate and accepted industry standard 
security measures for the type of information and the known risks from unauthorized access 
and use of the information; and  

o a requirement that the requestor annually provide to the agency a report of all third parties to 
which the personal information was disclosed and the purpose of the disclosure. 

o Note: The performance bond and insurance requirements noted above do not apply to a 
contract between governmental entities, such as those between a toll project entity and 
TxDMV used to access motor vehicle records. 

• An agency that discloses any motor vehicle records in bulk must include at least two records that are 
created solely for the purpose of monitoring compliance with the requirements associated with the use 
of such records. 

• The sale of personal information obtained in connection with motor vehicle records is prohibited and 
subject to a criminal fine and civil damages. 

• The criminal fine for re-disclosure of information obtained in connection with motor vehicle records to a 
person who is not an authorized recipient is increased to an amount not to exceed $100,000.  

 SB 876 (Hancock/Thompson) (Effective date: March 1, 2022) – SB 876 permits the owner or seller of a motor 
vehicle to apply for a title and registration to any county assessor-collector who is willing to accept the 
application. 

• The bill clarifies that the vehicle owner ’s county of residence is the recipient of all taxes, fees, 
and other revenue collected, except that the county processing the application may retain the portion 
of the title application fee and the processing and handling fee. 

• Note: Toll project entities utilizing the authority under the habitual violator remedies to block vehicle 
registration will need to monitor the impacts of this legislation to determine whether violators attempt to 
avoid registration blocks by registering their vehicle in a county in which they are not a designated 
habitual violator. 

 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB00876
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Appendix “C” 
Contracting and Procurement 

 

 HB 2116 (Krause/Powell) (Effective date: September 1, 2021) – HB 2116 voids any covenant or promise in a 
construction contract for engineering or architectural services which provides that a registered architect or 
licensed engineer must defend a party, including a third party, against a claim based wholly or partly on the 
negligence of, fault of, or breach of contract by the owner, the owner’s agent, the owner’s employee, or another 
entity over which the owner exercises control. 

• This prohibition does not apply to (1) a design-build contract; or (2) a covenant to defend a party, 
including a third party, for a claim of negligent hiring of the architect or engineer. 

• The bill permits a covenant or promise in a contract for engineering or architectural services which 
provides for the reimbursement of an owner’s reasonable attorney’s fees in proportion to the engineer’s 
or architect’s liability. 

• An owner is permitted to require in the contract that the engineer or architect name the owner as an 
additional insured (to the extent additional insureds are allowed under the policy) and provide any 
defense to the owner provided by the policy to a named insured. 

• HB 2116 states that a contract for engineering or architectural services must require that the 
architectural or engineering services be performed with the professional skill and care ordinarily 
provided by competent architects or engineers practicing under the same or similar circumstances and 
professional license.  A contractual provision establishing a different standard of care is void and 
unenforceable. 

 SB 219 (Hughes/Leach) (Effective date: September 1, 2021) – The 86th Legislature passed legislation which 
limited a contractor’s civil liability under contracts for construction or repair of a road or highway with TxDOT 
and certain political subdivisions.16  SB 219 expands upon the scope of that legislation, addressing civil liability 
for construction and improvement under a contract for the construction or repair of an improvement to 
real property. 

• The bill provides that a contractor is not responsible for the consequences of design defects in, and 
may not be required to warranty the accuracy, adequacy, sufficiency, or suitability of plans, 
specifications, or other design documents provided to the contractor by a person other than the 
contractor’s agents, contractors, fabricators, or suppliers, or its consultants. 

• A contractor may be liable for the consequences of defects the contractor discovers in design 
documents but fails to disclose within a reasonable time, or for defects that reasonably should have 
been discovered by the contractor using ordinary diligence, before or during construction. 

• The limitation of liability provided by SB 219 does not apply to: 

o a contract entered into by a person for the construction or repair of certain critical 
infrastructure facilities17 and related structures; 

                                                 
16 See Tex. HB 2899, 86th Leg., R.S. (2019). 
17 See Tex. Bus. & Comm. Code § 59.001(3) (defining “critical infrastructure facility” as a list of 24 specific types of facilities). 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB02116
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB00219
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o the portion of a contract between a person and a contractor under which the contractor agrees 
to provide input and guidance on design documents to the extent that the contractor’s input 
and guidance are provided as the signed and sealed work product of a licensed engineer, 
architect, or land surveyor and the work product is incorporated into the design documents 
used in construction; or 

o a design-build contract or an engineering, procurement, and construction contract, if the 
part of the design documents for which the contractor is responsible under the contract is the 
part alleged to be defective. 

• Note: SB 219 provides a definition for a “design-build contract”18 and “engineering, 
procurement, and construction contract”19 both of which contemplate that the 
contractor is responsible for the design documents or engineering activities for the 
project.  Therefore, it would appear that any alleged defect under either type of contract 
would be the responsibility of the contractor. 

• The bill includes the same provision related to an architect’s or engineer’s standard of care outlined in 
HB 2116 above. 

• SB 219 clarifies that the provisions adopted in the 86th Legislature relating to the responsibility for 
defects in plans and specifications under contracts for construction or repair of a road or highway do 
not apply to a design-build contract.  This change is intended to clarify existing law and apply to a 
contract entered into before, on, or after the effective date of SB 219. 

 HB 1476 (K. Bell/Nichols) (Effective date: September 1, 2021) – HB 1476 requires a governmental entity to 
notify a vendor of a disputed amount in an invoice submitted for payment by the vendor not later than the 
21st day after the date the entity receives the invoice, and include in the notice a detailed statement of the 
amount of the invoice which is disputed. A governmental entity may withhold from payments required no more 
than 110% of the disputed amount. 

 HB 692 (Shine/Creighton) (Effective date: June 15, 2021) – HB 692 sets forth various retainage requirements 
for certain public works construction projects. 

• The bill requires a governmental entity to include a contractual provision that establishes the 
circumstances under which the public works project that is the subject of the contract is considered 
substantially complete and when the governmental entity may release the retainage for substantially 
completed portions of the project. 

• A governmental entity must maintain an accurate record of accounting for the retainage withheld on 
periodic contracts payments and for the retainage released to the prime contractor. 

• For a competitively awarded contract with a value of $10 million or more, and for a contract that was 
awarded using a method other than competitive bidding, the governmental entity must pay any 
remaining retainage on periodic contract payments, and the interest earned on the retainage, to the 
prime contractor on completion of the contract.  

• If the total value of a public works contract is less than $5 million, a governmental entity may not withhold 
retainage in an amount that exceeds 10% of the contract price and the rate of retainage may not exceed 
10% for any item in a bid schedule or schedule of values for the project, including materials and 
equipment delivered on site to be installed. 

                                                 
18 See Id. at § 59.001(5) (defining “design-build contract” as “a contract in which a contractor agrees to: (A) construct, repair, 
alter, or remodel an improvement to real property; and (B) be responsible for the development of plans, specifications, or other 
design documents used by the contractor to construct, repair, alter, or remodel the improvement.) 
19 See Id. at § 59.001(6) (defining “engineering, procurement, and construction contract” as “a construction contract where the 
contractor is responsible for all of the engineering, procurement, and construction activities to deliver the completed project.”) 
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• If the total value of a public works contract is $5 million or more, a governmental entity may not withhold 
retainage in an amount that exceeds 5% of the contract price and the rate of retainage may not exceed 
5% for any item in a bid schedule or schedule of values for the project, including materials and 
equipment delivered on site to be installed. 

• The prime contractor is prohibited from withholding from a subcontractor a greater percentage of 
retainage than the percentage that may be withheld from the prime contractor by the governmental 
entity under the contract.  A similar prohibition is extended to a subcontractor who enters into a contract 
with another subcontractor to provide labor or materials under the contract. 

• A governmental entity is prohibited from withholding retainage after completion of the work required to 
be performed under the contract by the prime contractor, including during the warranty period; or for 
the purpose of requiring the prime contractor, after completion of the work, to perform work on 
manufactured goods or systems that were specified by the designer of record and properly installed by 
the contractor. 

• The governmental entity may withhold retainage if there is a bona fide dispute between the 
governmental entity and the prime contractor and the reason for the dispute is that labor, services, or 
materials provided by the prime contractor failed to comply with the express terms of the contract or if 
the surety on any outstanding surety bond executed for the contract does not agree to the release of 
retainage. 

• If there is no bona fide dispute between the governmental entity and the prime contractor and neither 
party is in default under the contract, the prime contractor is entitled to cure any noncompliant labor, 
services, or materials or offer the governmental entity a reasonable amount of money as compensation 
for any noncompliant labor, services, or materials that cannot be promptly cured. 

• The bill expands the scope of TxDOT project exempted from the retainage requirements to all public 
works contract under Chapter 223 of the Transportation Code (previously the exemption applied to only 
those TxDOT public works contract competitively bid under that chapter). 

 SB 1270 (Seliger/Thompson) (Effective date: June 7, 2021) – SB 1270 permits TxDOT to forgo competitive 
bidding for the award of contracts for (1) materials to be used in the construction or maintenance of a highway; 
(2) traffic control or safety devices to be used on a highway; or (3) privatized maintenance contracts. 

• The authorization only applies to contracts that TxDOT (1) estimates will be within an amount for which 
purchasing authority has been delegated to state agencies by the comptroller; and (2) determines that 
the competitive bidding procedure is not practical. 

• In the case of a contract for materials to be used in the construction or maintenance of a highway, 
TxDOT must award to the lowest responsive bidder. 

• TxDOT must post the bid tabulation for a contract awarded pursuant to the authority provided under 
SB 1270. 

 SB 19 (Schwertner/Capriglione) (Effective date: September 1, 2021) – SB 19 prohibits a governmental from 
entering into a contract with a company (except for a sole proprietorship) for the purchase of goods or services 
unless the contract contains a written verification from the company that it does not have a policy that 
discriminates against a firearm entity or firearm trade association based solely on its status as a firearm 
entity or firearm trade association. 

• The prohibition only applies to a contract that is between a governmental entity and a company with at 
least 10 full-time employees and has a value of at least $100,000 that is paid wholly or partly from 
public funds of the governmental entity. 

• The prohibition would not apply if a governmental entity does not receive any bids from a company that 
is able to provide the written verification or to contracts with a sole-source provider. 
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 SB 58 (Zaffirini/Turner) (Effective date: June 3, 20201) – Revises the definition of “personal property” to 
include cloud computing services for purposes of the Public Property Finance Act.  This revision allows a 
governmental agency to finance cloud computing services which are increasingly more desirable than using 
traditional computer hardware for data storage, cybersecurity enhancements, and processing.20 

 
 

                                                 
20 Bill Analysis, Tex. SB 58, House Committee Report, 87th Leg., R.S. 

http://www.capitol.state.tx.us/BillLookup/History.aspx?LegSess=87R&Bill=SB00058


 
87th Regular Legislative Session | Appendix “D” | Open Government & Oversight Legislation lockelord.com | D-1 

Appendix “D” 
Open Government & Oversight Legislation 

 

Open Government Legislation 

 SB 858 (Johnson/Davis) (Effective date: May 28, 2021) – SB 858 adds to the list of personal identifying 
information collected by certain transit entities that is confidential and not subject to disclosure under the Public 
Information Act (“PIA”). 

• The additional items include trip data, including the time, date, origin, and destination of a trip, 
and demographic information collected when a person purchases a ticket or schedules a trip, 
and other personal information, including financial information. 

• An exception is provided so that personal identifying information may be disclosed to a 
governmental agency or institution of higher education if the requestor confirms in writing that the 
information will be strictly limited to use in research or in producing statistical reports, but only if the 
information is not published, redisclosed, sold, or used to contact any individual. 

• The transit entities subject to SB 858 include: 

o Metropolitan Rapid Transit Authorities (Capital Metro; Corpus Christi Regional 
Transportation Authority; Metropolitan Transit Authority of Harris County; VIA Metropolitan 
Transit); 

o Regional Transportation Authorities (Dallas Area Rapid Transit; Trinity Metro); 

o Coordinated County Transportation Authorities (Denton County Transportation Authority); 
and 

o Municipal Transit Departments (Sun Metro (El Paso); El Metro Transit (Laredo)). 

 The confidentiality of personal identifying information collected by transit entities that 
was in effect prior to the enactment of SB 858 did not exist in the statute governing 
municipal transit departments.  Therefore, in addition to the new categories of 
information noted above, SB 858 also provided for the confidentiality of personal 
identifying information collected by municipal transit departments to mirror that of other 
transit entities.   

 SB 1225 (Huffman/Paddie) (Effective date: September 1, 2021) – The 86th Legislature adopted legislation 
addressing a governmental body’s compliance with both the PIA and the Open Meetings Act in the event of an 
emergency, urgent public necessity, or catastrophic event, including provisions allowing for the temporary 
suspension of certain PIA requirements during a catastrophe.21  This authority was quickly utilized at the onset 
of the COVID-19 pandemic.22  While many governmental entities utilized this authority in a responsible manner, 
“[c]ertain governmental bodies abused the temporary suspension process, requesting multiple, consecutive 
catastrophe notices.”23  SB 1225 seeks to address these instances of abuse by amending the procedures 

                                                 
21 See Tex. SB 494, 86th Leg., R.S. (2019). 
22 See Catastrophe Notices Submitted to the Office of the Attorney General by Government Bodies, available at 
https://www.texasattorneygeneral.gov/open-government/governmental-bodies/catastrophe-notice/catastrophe-notices.  
23 Bill Analysis, Tex. SB 1225, Enrolled, 87th Leg., R.S. (May 24, 2021). 
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related to the suspension of a governmental body’s compliance with both the PIA during a catastrophe as 
follows: 

• A period when the staff of a governmental body is required to work remotely and can access information 
is excluded from the definition of “catastrophe” for purposes of suspending the requirements of the PIA. 

• The bill clarifies that for the requirements under the PIA not to apply during a suspension, a catastrophe 
must significantly impact a governmental body such that it directly causes the inability to comply 
with the PIA.   

• The number of times that a governmental body may suspend the PIA is limited to once per 
catastrophe, plus one extension, for a total suspension period of no more than 14 consecutive calendar 
days with respect to any single catastrophe. 

• A governmental body must make a good faith effort to comply with the PIA when its physical offices are 
closed but staff are required to work remotely, to the extent staff have access to the information subject 
to a request.   

Oversight Legislation 

 HB 1118 (Capriglione/Zaffirini) (Effective date: May 18, 2021) – The 86th Legislature adopted legislation 
which required certain state and local government employees and state contractors to complete an annual 
cybersecurity training program certified by the Department of Information Resources (“DIR”).24  HB 1118 seeks 
to apply the training requirements on a uniform basis for state agencies and local governments and will likely 
impact most toll project entities and transit agencies. 

• HB 1118 extends the obligation to complete annual cybersecurity training program to local 
government elected and appointed officials. 

• The bill clarifies that the employees or officials required to complete the cybersecurity training is limited 
only to those who have access to a local government computer system or database and use a computer 
to perform at least 25% of the employee's or official's required duties. 

• The ability of a local government that employs a dedicated information resources cybersecurity officer 
to offer to its employees a cybersecurity training program is repealed under HB 1118 (i.e., only 
cybersecurity training programs certified by DIR are permitted). 

• The bill requires DIR to develop a form for use by state agencies and local governments in verifying 
completion of cybersecurity training program requirements. 

• The requirement to complete the training does not apply to employees and officials who have been (1) 
granted military leave; (2) granted leave under the federal Family and Medical Leave Act; (3) granted 
leave related to a sickness or disability covered by workers’ compensation benefits or any other type 
of extended leave or authorization to work from an alternative work site if that employee no longer has 
access to the state agency ’s or local government ’s database and systems; or (4) an employee who 
has been denied access to a local government’s computer system or database by the governing body 
of the local government for a previous determination that the individual was noncompliant with the 
requirement to complete cybersecurity training. 

 

                                                 
24 See Tex. HB 3834, 86th Leg., R.S. (2019). 
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Appendix “E” 
Eminent Domain Legislation 

 

 HB 2730 (Deshotel/Kolkhorst) (Effective date: January 1, 2022) – HB 2730 makes numerous revisions to 
eminent domain laws, including: 

• a requirement that the Attorney General evaluate and update the Landowner’s Bill of Rights every 
two years; 

• the Texas Landowner’s Bill of Rights must include the terms required for an instrument of 
conveyance of an easement; 

• sets forth additional items that must be included in an initial bona fide offer and the format of certain 
notices contained within the offer; and 

• creation of a timeline under which a judge must appoint special commissioners to assess the 
damages of the owner of the property under a condemnation petition. 

 SB 721 (Schwertner/Leman) (Effective date: September 1, 2021) – SB 721 requires a condemnor to disclose 
to the property owner appraisals relating specifically to the owner’s property and used in determining 
the entity’s opinion of value, if an appraisal report is to be used at special commissioner's hearing.  This 
disclosure must occur not later than the third business day before the date of the hearing. 

 SB 726 (Schwertner/Leman) (Effective date: September 1, 2021) – A person from whom a real property 
interest is acquired by an entity through eminent domain for a public use is entitled to repurchase the property 
if, by the 10th anniversary form the date which the property was acquired, no actual progress is made toward 
the public use for which the property was acquired.25  The Property Code provided for a list of seven 
actions, of which a condemning entity must complete two or more to constitute “actual progress” for 
purposes of the right to repurchase.26 

• SB 726 reduces the list of seven items to five by removing (1) the acquisition of a tract or parcel 
of real property adjacent to the property for the same public use project for which the owner’s 
property was acquired; and (2) a governmental entity's adoption of a development plan for a public 
use project that indicates that the entity will not complete more than one action before the 10th 
anniversary of the date of acquisition of the property. 

• The bill increases the number of actions the condemning entity must complete to constitute 
actual progress from two to three. 

• An exception is provided for navigation district or port authority, or a water district 
implementing a project included in the state water plan adopted by the Texas Water 
Development Board where completion of only one of the five possible actions is required but the 
entity must also adopt a development plan for the project that indicates that the entity will not 
complete more than one action before the 10th anniversary of the date of acquisition of the property. 

 

                                                 
25 See Tex. Prop. Code 21.101(a)(2). 
26 Id. 
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Appendix “F” 
Emerging Mobility Technologies 

 

 HB 3026 (Canales/Alvarado) (Effective date: September 1, 2021) – Since the adoption in 2017 of the 
regulatory framework governing autonomous vehicles in Texas, “multiple manufacturers now build purpose-
built autonomous vehicles that contain no space for human occupants and have no useful application for manual 
controls or other equipment needed on traditional vehicles.”27  In order to address this issue, HB 3026 exempts 
autonomous vehicles operated exclusively by an automated driving system from vehicle equipment laws and 
regulations that relate to or support motor vehicle operation by a human driver and are not relevant for an 
automated driving system. 

 SB 763 (Powell/Cook) (Effective date: June 14, 2021) – SB 763 requires the TTC to appoint an advisory 
committee to assess current state law and any potential changes to state law that are needed to facilitate the 
development of urban air mobility operations and infrastructure.  

• The bill does not explicitly set forth what encompasses “urban air mobility operations and infrastructure” 
but the bill analysis describes urban air mobility as “a new, innovative mode of transportation that will 
streamline and modernize the future of mobility for passengers and cargo by relying on underutilized 
aerial transit routes.”28 

• The committee is required to report to the TTC and to the members of the legislature the committee’s 
findings and recommendations not later than September 1, 2022. 

 SB 1202 (Hancock/Paddie) (Effective date: September 1, 2021) – SB 1202 clarifies that an electric vehicle 
charging station is not an electric utility or a retail electric provider and permits the Public Utility Commission of 
Texas to exempt a provider who owns or operates equipment used solely to provide electricity charging service 
for a mode of transportation from being subject to existing retail electric policies. 

 SB 1308 (Blanco/Canales) (Effective date: June 18, 2021) – SB 1308 directs TxDOT and TxDPS, in 
consultation with TTI and the appropriate federal agencies, to jointly study the potential benefits of using 
automated driving systems, connected driving systems, and other emerging technologies to alleviate motor 
vehicle traffic congestion at ports of entry between Texas and Mexico.   

• The scope of the study will also include the overall impact of using automated driving systems, 
connected driving systems, and other emerging technologies on the transportation industry workforce 
and the broader Texas economy, including the effects on driver and public safety.  

• TxDOT and TxDPS must jointly submit to the governor, the lieutenant governor, and the legislature a 
report on the results of the study, not later than January 1, 2023. 

 

                                                 
27 Bill Analysis, Tex. HB 3026, Engrossed, 87th Leg., R.S. (May 17, 2021). 
28 Bill Analysis, Tex. SB 763, Enrolled, 87th Leg., R.S. (May 17, 2021). 
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Appendix “G” 
Border-Related Transportation Legislation 

 

 SB 1334 (Hinojosa/Canales) (Effective date: May 18, 2021) – SB 1334 is intended to address an issue where 
local governments were unable to donate certain property to the federal government through programs such 
as the United States Customs and Border Protection's Donations Acceptance Program which is intended to 
explore, foster, and facilitate partnerships for port of entry infrastructure and technology improvements.29  
Specifically, SB 1334: 

• permits a county bordering the Rio Grande to lease, rent, or donate to the United States property or a 
building, structure, or other facility acquired, constructed, improved, enlarged, or equipped in whole or 
in part with proceeds from the sale of bonds; 

• expands the existing authority of a county bordering the Rio Grande to use the proceeds of the sale of 
bonds to acquire a toll bridge to also allow the use of such proceeds for the construction, improvement, 
enlargement, or equipment of a toll bridge or a related building, structure, or other facility; and 

• clarifies that a municipality located within 15 miles of a section of the Rio Grande may donate to the 
federal government (in addition to existing authority to lease or rent) certain property related to bond-
financed toll bridges for use in performing a federal governmental function in the municipality, or at or 
near and relating to a toll bridge of the municipality. 

 SB 2243 (Hinojosa/Canales) (Effective date: June 18, 2021) – SB 2243 allows a political subdivision to forgo 
the requirement of obtaining TTC approval for the reconstruction, improvement, expansion, or maintenance 
of an existing bridge over the Rio Grande if the project has received certain federal approvals. 

 SB 1907 (Blanco/Martinez) (Effective date: September 1, 2021) – SB 1907 directs the Texas A&M 
Transportation Institute (“TTI”), in consultation with TxDOT and TxDPS, to conduct a feasibility study on 
erecting and maintaining a co-located federal and state inspection facility at each port of entry for the 
inspection of motor vehicles. TTI must submit to the legislature a report on the results of the study and any 
recommendations for legislative or other action not later than December 1, 2022. 

 

                                                 
29 Bill Analysis, Tex. SB 1334, Enrolled, 87th Leg., R.S. (May 24, 2021). 
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Appendix “H” 
Other Legislation of Interest 

 

 HB 3282 (Canales/Nichols) (Effective date: June 15, 2021) – HB 3283 authorizes a TxDOT district engineer 
to temporarily lower a prima facie speed limit for a highway or part of a highway if the district engineer 
determines that the prima facie speed limit is unreasonable or unsafe because of highway maintenance 
activities at the site. 

 HB 3390 (Thompson/Blanco) (Effective date: May 24, 2021) – HB 3390 permits TxDOT to purchase insurance 
coverage that TxDOT considers necessary to protect against liability, revenue, and property losses that may 
result from a data breach or cyber-attack. 

 HB 3399 (Ortega/Blanco) (Effective date: September 1, 2021) – HB 3399 permits TxDOT to enter into an 
agreement with the United States Department of Defense or another federal entity to allow TxDOT to assist 
with the provision of road maintenance, improvement, relocation, or extension services for military installations.  
State funds are prohibited from being used under such an agreement and the payment for services may not 
come from the portion of federal funds otherwise allocated to Texas for public roads. 

 SB 507 (Nichols/Anderson) (Effective date: June 14, 2021) – SB 507 requires the TTC to adopt rules 
establishing an accommodation process that authorizes broadband-only providers to use state highway rights-
of-way for installing and maintaining broadband facilities. 

 SB 941 (Buckingham/Morales) (Effective date: September 1, 2021) – SB 941 requires TxDOT to establish a 
program for designating highways as State Scenic Byways.   

• The program must include a process by which TxDOT receives proposals from political subdivisions or 
other community groups approved by TxDOT and sets forth various requirements related to applying 
for grants from the federal scenic byways program. 

• The only highways that may be designated as a State Scenic Byway are those enumerated under 
Section 391.252, Transportation Code as a highway on which a commercial sign is prohibited. 

• The bill allows TxDOT to use money from the state highway fund for a project for the limited purpose 
of satisfying matching funds requirements for the grant received under the federal scenic byways 
program. 

 SB 1474 (Perry/Price) (Effective date: June 14, 2021) – SB 1474 creates the I-27 Advisory Committee to advise 
TxDOT on transportation improvements impacting the Ports-to-Plains Corridor and information on concerns 
and interests along the Corridor. 
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